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Appel l ant, Marcia Colon ("Colon"), alleges that the
Territorial Court Judge erred in admtting a savings bank
w t hdrawal slip which she hel ped prepare and for which she was
not crimnally charged during her jury trial for enbezzl enent,
forgery, and obtai ning noney by fal se pretenses. Appellant also
contends that the Judge nmade prejudicial comments and i nproperly
interrogated witnesses. Finally, Colon argues that the trial
judge erred in inposing a fine that was not statutorily
aut hori zed. For the reasons set forth below, this Court vacates
the Territorial Court's Judgnent dated May 22, 1992 for the
limted purpose of resentencing on Count V, and affirns the

Judgnent in all other respects.

FACTUAL BACKGROUND

Ms. Col on was prosecuted on a nine count anended
i nformation dated January 13, 1992 whi ch included charges of
enbezzl enent, forgery, and obtaining noney by fal se pretenses
t hrough her position as bank manager at a St. Thomas branch of
First Pennsylvania Bank. The nine counts grew out of two events
occurring in 1988: the transfer on February 12 of $2,000 fromthe
savi ngs account of Louisa Robles to allegedly purchase a
certificate of deposit and the wi thdrawal on Decenber 9 of $2,000
fromthe savings account of Sarah Todman for her own use, both of

whi ch the Governnent alleged were fraudul ent and w thout the
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aut hori zation of Ms. Robles and Ms. Todman. An earlier

wi t hdrawal from Ms. Todnman's account of $8000 occurred on
February 17, 1987, for which Colon was not charged, although it
was used as evidence in the Governnment's case.

Col on all eges that she only reviewed and authorized the
Robl es charge, but did not transfer any noney. Joint Appendi x
("J.A ") at 98-103. Appellant also testified that although she
filled out the withdrawal slip for the February 17 transaction at
Ms. Todman's request, she denies having signed Ms. Todman's nane
on the withdrawal slip. J.A at 100-09. After pleadi ng not
guilty, appellant was tried to the court and jury and convi cted
of all nine counts in the anmended infornation.

During the jury trial the Government introduced several
exhibits into evidence, including the savings withdrawal slip for
the earlier uncharged withdrawal from Ms. Todnman's account on
February 17, 1987. The withdrawal slip, Exhibit No. 5, was
admtted into evidence over appellant's objections. J.A at 26-
28; 37.

After unsuccessfully nmoving for judgnment of acquittal
after trial, Colon was sentenced on May 19, 1993 to five
concurrent one-year terns on various conbinations of the nine

counts, with six nonths of these concurrent one-year sentences
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suspended; a total fine anpunt of $2,000; $4,000 in restitution;

and supervised probation.* This appeal followed.

DI SCUSSI ON

1. In the Judgnent dated May 22, 1992, the trial judge ordered:

that for Counts |, enbezzlenment by a
fiduciary and Count 11, enbezzl enent by
clerks, agents or enpl oyees, defendant shal
serve one (1) year in jail; for Counts Il
and |V forgery, defendant shall serve one (1)
year in jail and is fined One Thousand
Dol | ars ($1, 000.00); and for Count V,
obt ai ni ng noney under fal se pretense,

def endant shall serve one (1) year in jai
and is fined One Thousand Dol | ars
($1,000.00); it is further,

ORDERED, that for Count VI, enbezzl enent
by a fiduciary and Count VII, enbezzl enent by
clerks, agents or enpl oyees, defendant shal
serve one (1) year in jail, and for Counts
VII'l and I X, forgery, defendant shall serve
one (1) year in jail and is fined One
Thousand Dol Il ars ($1,000.00); it is further,

ORDERED, that the jail sentences shal
run concurrently; it is further,

ORDERED, that the fine of $1,000.00 for
Counts Il and IV are inposed concurrently
with the fine of $1,000.00 for Count V, but
consecutively with the fine [of] $1, 000.00
for Counts VIII and | X, thereby resulting in
a total fine to be paid of Two Thousand
Dol l ars ($2,000.00); it is further,

ORDERED, that six nonths of the
defendant's concurrent jail termof one (1)
year are suspended; and defendant is placed
on supervi sed probation for one year

Counts I, I, IIl, 1V, and Vrelated to the February 12, 1988
incident, and Counts VI, VII, VIII, and | X enconpassed the
Decenber 9, 1988 i ncident.
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Adm ssion of Exhibit No. 5

The Territorial Court's adm ssion of Exhibit No. 5 is
reviewed for abuse of discretion. United States v. Pinney, 967
F.2d 912, 914 (3d Cr. 1992); United States v. Driggs, 823 F.2d
52, 54 (3d Cr. 1987). Colon contends that the judge erred in
admtting Exhibit No. 5 because its probative val ue was
substantially outweighed by its potential prejudice. FED. R
EviD. 403 states:

[a] | t hough rel evant, evidence nmay be excl uded

if its probative value is substantially

out wei ghed by the danger of unfair prejudice,

confusion of the issues, or msleading the

jury, or by considerations of undue del ay,

waste of time, or needless presentation of

cunmul ati ve evi dence.

The Governnent stated in its brief that the exhibit's val ue
nevert hel ess out wei ghed any prejudice, relying on FED. R EVID.
404(b):

[e] vidence of other crinmes, wongs, or acts

Is not adm ssible to prove the character of a

person in order to show action in conformty

therewth. It may, however, be adm ssible

for other purposes, such as proof of notive,

opportunity, intent, preparation, plan,

know edge, identity, or absence of m stake or

accident . . . . (enphasis added).

In general, appellate courts exercise restraint in
review of Rule 403 rulings. United States v. Scarfo, 850 F.2d
1015, 1019 (3d Cr.), cert. denied, 488 U S. 910 (1988). Wen
the trial court does not docunent its bal ancing anal ysis,

however, the record can be anal yzed by the appellate court to
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rule on adm ssibility. Governnent of the Virgin Islands v.

Archi bald, 987 F.2d 180 (3d Cir. 1993)(citing nunerous cases from

which this practice devel oped). Because the Territorial Court

Judge did not particularly articulate his balancing analysis, we

wi || now determ ne whet her Exhibit No. 5 should have been

excl uded because its prejudice outweighed its probative val ue.
Both parties rely on the sanme three Third Crcuit cases

originating in the Virgin Islands to support their contention.

Governnent of the Virgin Islands v. Archibald, 987 F.2d at 180;

Governnment of the Virgin Islands v. Pinney, 967 F.2d 912;

Governnent of the Virgin Islands v. Harris, 938 F.2d 401 (3d Cr.

1991). Both Archibald and Pinney involved rapes of young wonen.

The prosecutions' attenpts to introduce evidence of the rapists

illegal sexual activities with the victins' sisters were ruled

i nadm ssible by the Third Grcuit. In both cases, the highly

i nfl ammat ory evi dence was deened nore prejudicial than probative

given the enotionally charged content of the evidence.? The

2. The court in Pinney deened testinony regarding a previous
rape relevant to show intent, but on the other hand, its

prej udi ce outwei ghed its probative value. The Third Crcuit
stated that, in sexual nolestation cases involving children, it
is difficult for jurors to limt use of the testinony to its
proper purpose of denonstrating intent due to the enotionally
charged content of the evidence. Pinney, 967 F.2d at 915, 917.
The district court's failure to articulate the rational e enpl oyed
in its balancing process, conbined with the highly inflammatory
nature of the evidence, its nom nal probative value, and the
potential for msuse by the jury, conpelled the Court to reverse
and remand. 1d. at 918.
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trial court's adm ssion of a defendant's previous threats and
vi ol ence towards his wife, whom he was convicted of nurdering,
was affirmed in Governnent of the Virgin Islands v. Harris. 1In
that case, testinony establishing the defendant's previous
attenpts to strangle and stab his wife were found highly
probative in denonstrating his notive and intent, as well as
tending to prove that his wife's death may not have been
accidental. Id. at 420.

Unli ke these highly enotional cases, Col on was charged
with white collar crimes, which, although illegal, do not tend to
inflanme juror's enotions to the sane extent as violent crines
such as the rape of a child or the continuous abuse and event ual
nmur der of a spouse. In addition, defense counsel's main
objection at trial was based on the statute of |imtations, which
the judge ruled had no relevance to the exhibit's adm ssion.

J.A. at 21 and 35. The Government offered the exhibit for a
limted purpose at trial, stating that "[the Governnent i s]
permtted to bring in evidence [of] other acts that [it] alleged
to be a continuing course of conduct even though [the Governnent
hasn't] charged on those acts.” J.A at 27. On appeal, the
Government concentrated on the value of Exhibit No. 5 in show ng
Colon's intent to create an unauthorized withdrawal slip to
deprive Ms. Todman of noney deposited in her savings account.

J.A. at 11. Appellant testified that her actions, if proven
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crimnal, were unintentional in that she only assisted Ms. Todman
wth the withdrawals by filling out parts of the w thdrawal

slips, including Exhibit No. 5 contrary to Ms. Todman's
testinony that she never w thdrew any nonies from her account.
Joint Appendix ("J.A ") at 35-36, 103-04, 96-111, 118.

Exhibit No. 5 is highly probative in determ ning
appellant's intent by denonstrating a cumul ative or continuing
action and the "absence of nistake or accident" pursuant to FEeD.
R EviD. 404(b). Appellant has not shown in the record any
request by trial counsel for a limting instruction although the
prosecution nmentioned the option of admtting Exhibit No. 5 with
an instruction limting its use. Based on the simlarity of
Exhibit No. 5 to other evidence, the singularly unenotional
nature of the evidence, and defendant's adm ssion that she
prepared one withdrawal slip, Exhibit No. 5, and probably
prepared the Decenber 9, 1988 withdrawal slip (Counts VI-1X) with
the victims consent and authorized the transfer of funds from
the other victims account to apply to a Certificate of Deposit
t hat was never purchased (Counts |I-V), we cannot find that it was
unfairly prejudicial to admt Exhibit No. 5, and any prejudice to

def endant by its adm ssion was outwei ghed by its probative val ue.

Deneanor of the Territorial Court Judge
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Ms. Col on al so suggests that the trial court's behavior
was i nappropriate. Because no contenporaneous objections were
made regarding the judge's participation in the trial, the plain
error standard is enployed. Plain error or defect is
denonstrated only if the clainmed error affects a substanti al
right and had an unfair inpact on jury deliberations. United
States v. Parvis, 871 F.2d 310, 315 (3d Cr.), cert. denied, 492
U.S. 925 (1989)(quoting United States v. Young, 470 U.S. 1 at 16-
17 (1985)). Plain error reviewis available to renmedy potenti al
m scarriages of justice, and is sparingly applied. To justify
reversal, the judge's conduct nust be clearly inimcal and
parti san, and prejudi ce must be based on nore than nere
suspicion. Riley v. Goodman, 315 F.2d 232, 235 (3d GCr. 1963).
A judge is charged with conducting a fair and orderly
trial in which truth, material facts, and clear testinony can be
elicited. United States v. Nobel, 696 F.2d 231, 237 (3d GCr.
1982), cert. denied, 462 U S. 1118 (1983); Riley v. Goodnan at
234-35. The judge has the discretion to initiate interrogation
and to ask | eading questions to elicit germane facts; each case
must be viewed in its own setting. |Id. at 234. For exanple, a
j udge should interject questions when the facts becone nuddl ed
and neither side is adequately clearing themup, when counsel
fails to probe adequately into a wi tness' unbelievabl e testinony,

and when a wi tness becones confused. United States v. Slone, 833
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F.2d 595, 597 (6th Cr. 1987)(finding that the judge's
participation did not necessitate reversal)?®

In the Third Grcuit Court of Appeal's review
exenplifying both perm ssible and intol erable judicial conduct,
the Court has enphasi zed that each case nust be reviewed in its
own setting, but that a judge cannot assune the role of the
prosecutor to nerely enphasi ze proof or question credibility.
United States v. Beaty, 722 F.2d 1090, 1093, 1095-96 (3d Cr.
1983). The question is whether the conduct was "so prejudicial
as to deprive defendant . . . of a fair, as opposed to perfect,
trial." 1d. W observe that the trial judge did not extensively
guestion the witnesses other than to clear up potentially
confusing evidence regarding a relatively conplicated area of

banki ng. *

3. Unaccept abl e behavi or includes when the judge interrupts and
continues to interrogate, cross-examne, threaten and intim date
the witness in addition to threatening defense counsel with
contenpt, since these actions could inpress upon a jury that the
judge has forned an opinion regarding the credibility of the

w tness or of the verdict that should be returned. United States
v. Mazzilli, 848 F.2d 384, 388 (2d Cr. 1988)(finding that the
trial court judge inproperly inparted a nmessage of skepticismto
the jury and influenced its decision); United States v. Pena-
Garcia, 505 F.2d 964, 965, 967 (9th G r. 1974)(noting that the
cunul ative effect of all the instances of undue interruption were
prejudicial and required a new trial).

4. In Beaty, the Third Grcuit suggested that the judge hold off
on its own questioning until after the prosecution has an
opportunity to clear up any confusion on redirect. United States
v. Beaty, 722 F.2d 1090, 1093, 1095-96 (3d Cr. 1983). In our
case, the Territorial Court Judge often waited until questioning
(conti nued. . .)
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The trial judge did lay a foundation for Governnent
counsel after she tried to introduce bank records, but the
inmpact, if any, is mnimal. J.A at 180-81. None of the remarks
cited by appellant rise to the level of prejudicial error. W

find that Colon's rights were not violated by the trial court's

questions and comments made during trial.

| nposition of the $1,000 fine

Appel l ant contends that the trial court erred in
i mposing a $1,000 fine for Colon's conviction on Count V,
obt ai ni ng noney by fal se pretenses in violation of V.I. CoDE ANN.
tit 14, 8§ 834(2). Inposition of a fine not authorized by lawis
subject to plenary review on appeal. Governnent of the Virgin
Islands v. Smith, 949 F.2d 677 (3d Cr. 1991). The potenti al
penalty for violation of section 834(2), if the property or noney
was worth $100 or nore, is inprisonment up to 10 years.
Appel | ant was charged with obtaining $2,000. J.A at 14.
Revi ew of the judgnent shows that the Territorial Court erred in

i mposing a fine in the amount of $1,000 for violation of Count V

4. (...continued)

had reached a break point, and also interrupted counsel several
times with questions relevant to the testinony being given. Wen
pressi ng counsel to nove on, the judge appeared polite. After
announci ng that he was an accountant before taking a career in

|l aw, the judge stated that he did not want the jury to be
intimdated or msled by testinony describing what could
reasonably be deened as a confusing process. (E. g., J.A at 89
(referring to the procedure used to process bank transactions)).
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in addition to the concurrent fine properly inposed since no fine

was aut horized by section 834(2).°

CONCLUSI ON

The Territorial Court Judge did not err in admtting
Exhibit No. 5 into evidence, nor did his actions during trial
justify reversal, since they did not rise above the |evel of
harm ess error. V.I. CobE ANN. tit 14, 8§ 834(2) precludes
inposition of a fine on Count V. Therefore, the sentence on
Court V is vacated and the judgnent dated May 22, 1992 is
remanded for the limted purpose of resentencing on Count V. An
appropriate order will be entered.

FOR THE COURT:

/s/
THOVAS K. MOORE, CHI EF JUDGE
DI STRI CT COURT OF THE VI RG N | SLANDS

DATED: May 25, 1994

5. The CGovernnent conceded this error on appeal.
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ATTEST:
ORI NN F. ARNOLD
Clerk of the Court

BY:

Deputy Cderk



